IN THE SUPREME COURT OF TASMANIA

AT HOBART No 312 of 2006
TONY HARRISON Plaintiff
SUE NEALES Firstnamed Defendant
GARRY BAILEY Secondnamed Defendant
DAVIES BROTHERS PTY LTD Thirdnarmed Defendant
ACN 009 475 754

AMENDED DEFENCE FILED AND DELIVERED IN RESPONSE TO THE

PLAINTIFF'S AMENDED DEFENCE DATED 15 M:PLRCH&‘EQUT y
M J"fféf ,A“'I

1. In response to the Plaintiff's Statement of Claim dated the #8%.uly 2006 the
Defendants say as follows: - r g

(1) Admitted;

(2)  Admitted;

(3)  Admitted;

{4)  Admited;

{5}  Save that it |5,a ttédcthar The Mercury is circulated throughout
Tasmania, paﬁé_graph -js Mot admitted;
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6) Admitted: %,
?’:"f/ﬁ/&fu:&/;

D Admiteds, "

2. The Defendants say further that at all material times:

{(a)  the Plaintiif was a director of, and the Managing Director of Corporate
Communications (TAS) Pty Ltd (ACN 009 582 209) (“the company™);
and

(b)  authorised advertisements (“the advertisements”) for an organisation
knownt as “Tasmanians for a Better Future” (“the organisation™)
Filed on behalf of the Deferdants
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calling upon Tasmanian voters to back the return of a majority in the
Assembly general election for Tasmania of the 18" day of March 2006
(“the election”); and

(c)  the advertisements were authorised by the Plaintiff after the issue of
writs by the Govemor of Tasmania pursuant fo section 63 of the
Efectoral Act 2004 for the holding of the election and prior to the
election {(“the election period”); and

{d) the Company was a member of the Public Relations Institute of
Australia {ACN 086 451 732) {“the Institute”).

The Defendants say further that if the words complained of as set out in
paragraph & of the Claim ("the words complained of’) contained the
imputations alleged by the Plaintiff {which is denied) then the natural and
ordinary meaning of the words complained of was, and wa/ﬁ-rynderstund to be

a reference to Plaintiff in his capacity as the Managmg ﬁjrectgr of the
cumpany
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The Defendants say further that if the words mrﬁiﬁ_&_@mmi_'of were, and were
understood to be of and conceming the Plaiatift. Dtheﬁ'iha“ﬂ in his capacity as
the Managing Director of the company {wﬁ?eh is d:amea’} and are defamatory
of the Plaintiff (which is denied} then thé wordg complained of were
substantially true on the 22™ day of Maﬂ;&?ﬂ%{f“the date of publication”).

PARTICULARS OF suBﬁTAﬁ?ﬂAL TRUTH

"-"5""-':,

{a} At the date ofpubﬁcaﬂoi}ﬁe r:nmp’%r]y\iﬁa; a membsr of the fnstitute.

{b) During the efsciia 'pwaor:ffx,and Drﬁ;crr about ihe 6" day of March 2008, Senator
Christing Milne, Benatcrifor ?-',g nia in the Parfiament of the Cormmonwealth of
Avuistralia, had %eo,’ ria J'Drma.f mp.famt with the Institufe pursuant to cfsuse 5.1 of
the Code of Egmcs%gﬁmmfsm,ion Frocedure Manual (“the Manual”) of the Institufe
cormpaming fﬁéfbﬂ?e ‘r’fa;;npany and e Plainhif had arranged and auihorised for public
broadcast g, publicatlen of, the advertisements for the organisation which urged
Tasmamaq,vof:er‘é e election period to back a return of miglority government in the
a.@c?mn anc’r"fgﬁar ir doing s0 nefthar the Plaintiff or the company bad identified the
iBource of Q‘m g for the advertisements when requested fo do so in breach of the
SCode of Eﬁucs of iha Insfitite (“the Code”) and in particufar, in breach of clauss 9 of
{be Code i

4 [c) The Pa’ama‘rﬁ’ arnd fthe cormpany decfined to identify the source of funding for the
a.;ﬁremsemenfs after being requested (o do so by the following persons representing

%, /ms following newspapers on or about the following dates:
s et .’??’ k)
fi} The First Named Defendant representing The Mercury newspaper — 2687
February 2006;
{if) One Matthew Denholin regresenting the Australian newspapar — 3¢ March
2008;

fiif) One Jufie Macken represenfing the Avstralian Financial Revisw newspaper —
2" March 2006; and

iy} One Andrew Darby represenfmg the Age newspaper ang the Sydney
Morning Herafd newspaper — 15" March 2006.

{d] The Code provides thal members shall be preparad to identify the source of funding
of any public communieation they indiate or for which they ac! as 8 conduif



Lt
\\'\\.“1.“‘\\\?

e

i=H Frior ta the efection, the Ffaintiff had been asked to identify the source of funding for
the advertisaments as sef out in these particutars and neither the Plaintff nor the
company complfed with those reguests.

The Defendants say further that if the words complained of were, and were
understood to be of and concerning the Plaintiff other than in his capacity as
the Managing Director of the company (which is denied) then the words
complained of formed part of a more substantial publication by the
Defendants on the 22™ day of March 2006 {“the article”) which contained
imputafions in addition to the words complained of {“the contextual
imputations”) and that if the Plaintiff was defamed in respect of the words
complained of (which is denfed) then the words complained of did not further
harm the reputation of the Plaintiff because of the substantial truth of the
contextual imputations.

PARTICULARS OF SUBSTANTIAL TRUTH OF THE CONTEXTUAL
IMPUTATIONS . Y
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E) fhe article contained the foflowing additional weyds b ey oF the contexiual
imputations: 453% &

“But Michael Kent, chairman of the“Tasmémian Chamber of Commerce and

Industry and former Read of Woolwortfg in Tasmania, fater identified himself

as one of ffia group's backerseyg,, . w7

Mr Harrison said yesterday.de &é’ﬁﬁ%sci&nce over the campaign,

't don't believe I have brgdched théwods of ethics and I challange anyone to

say that { have,” he said. ., & iy

And ... the ads havg.all beéH run and the election is over.”

Earfier Mr Harrisg# admiRgd e hid personally helped fund the advertising

onslaught — dorfigated by sick B-second and 30-second TV advertisements

aired repeaféég;fg‘y "'Eg@_ cumn_ﬁrcf‘af stattans — as well 78 co-ordinated tha
N s Y 5

campaa%_. %5-55;- /fz/

&) The com‘axtua_;_fmﬁy,t&” . F(rbns Wire substantially true as af the date of publication in that
thay confafna&;gdnﬁgfons by one Michael Kent and the Plaimiff regarding the

advertisgments afid, thé grganisation namely:
(b= . nesaid Michael Kent identified himsef as one of the backers of fhe

drganisgtion and the advertiserments after the Flaintiff had been asked to
identify the source of the funding for the advertisements and both the Plaintiff
an;@crhe campany had failed to do so;

“he Plaintiff admitied that he had personally hefped fund the advertisements
# after the Plaintiff had been asked ta identify the source of the funding for the
s A5 advertisements and after a time whan both the Plaintiff and the company had
”-’-:x-,ﬁg,;ﬁff’ faifed to do so.

fe) The substantial fruth of the contextual imputations was such as to reasonably fead to
the conclusfon that the company may have been in breach of clause D of the Code
and that g compliaint might be ladged with the Insfitute pursuant to cfause 5.1 of the
Mamual.

fe) The substantial truth of the contextual imputations was such as to harm the reputation
of the Plaintiff In 3 parfictdar manner for the reasons sef out in thess pariicuiars and
that the words compiained of wara not likefy to harm the reputafion of the Plaintiff in
any further manner than the confaxtual imputalions would Rave done.

fe) The comtextual imputations differed from the words complaingd of in that the former
set ouf facts which demonsirated the company may have been in breach of clause 9



of the Code whilst the latfer specufated as to the difficuffies thal may be experenced
by the company If there had been thaf braach,

The Defendants say further that if the words complained of were, and were
understoond to be of and concerning the Plaintiff other than in his capacity as
the Managing Director of the company {which is denied) and are defamatory
of the Plaintiff {which is denied) then the words complained of were published
by the Defendants in the course of giving members of the public information
on the subject of funding for advertisements that urged the voters of
Tasmania to vote a particular way in the election which was information that
the voters of Tasmania had an interest in knowing and that the publication of
the words complained of was reasonable in the circumstances.

{a)

{b}

ﬁﬂ:‘ﬁ"!:‘.":
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PARICULARS OF REASONABLENESS

Pursuant section 107 of fthe Clacforal Act 2004 members Df,;he Tasmanian public
whose names appeared on the election rofl for the election weres gntited {0 vole af the
glaction and pursuant o section 1582 of the Electoral Act 2004 it wias compulsory for
every such persan to vofe at the eleclion. Every such .r:rwwn !‘heré“ﬁgra ad a right
artef & duly fo vole at the efection.

pariod was as folfows: T, »;, E;:

-ff Y .
%

fSeene — male acfor walking intc a kﬂchen}
S e,

Narrator; “This election is wiaﬂj,’ rnﬁ%ﬁan’f‘fﬁ‘?ﬁ?asmama
Male Actor: " remembar z‘ha T ,\t::.fd daﬁs of the 1890z before we had strong

stable gov

fSeene — chained up warafgnd mefafgates}

Male Actor: ﬁevelfopmenf‘waﬂ%sf and investment dricd up. i was difficuft fo get

""If’mmg penp.l'e wera feaving and famiiss wera packing ug and
% . mawng to the mainfand. We dort want that to happen agam.”™

%é{Sr:ene — &t open air rastaurant sefting then the Tafne Arwalk and then & young
maﬁe and famafe person holding hands with a young cfild on & beach)

Mgl'e Actar: "Racent yaars have been good for the Stafe so lef's ensure
Z Tasmania's fture sfavs bright.”

o
iy o o )
”5’4&-'-'/(555115 - male actar standing in a kitchen}

fc}

Male Actor:  “Voie for strong stable mafority government.™”

{Seene — showing fhe folfowing wriften words — “Authorised by T Harricon for
Tasmamians for a Better Fufure, Hobarl. Spoken by Graeme Stone, Ben Aflen”)

Narrator: “Authorised by T. Hamison for Tasmanians for & Better Fulure,
Hobart. "

A form of the advertisements in print form and which was published during the
efection period and in particular on the 107 day of March 2006 was as follows:
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TERRTISFRIPST

'~ This election
is vitally
important
for Tasmania.

%,

£l -
'E,ﬁﬂ TT4 l'l"wt‘_u L I'L.,E‘LL“’:! tevs briahi,

a, stadle Jnafority govermunen:.
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The advertisements did nof disclose who the mermbers of the organisation were.

The Flaintift and the company had been requested o discloss the identities of the
members of the arganisation (as parficularised under paragraph 4 of this Defence)
although the Plaintiff and the company had refused to do so.

The company was 8 member of the Instifute during the election period and af the fime
of the election.

At tha time of the publication of the advertisements during the election period the
Code contained clause 8 which provided that members shall be prepared to identify



the source of funding of any public communication they Initiate ar for which they act
as a candud.

{h] The words complained of sought to highlight fo those members of the Tasmanian
pubhc who had exercised both thelr right and who had compfied with their dufy fo vole
in the election, aff of the circumsiances sumounding the publicakion of the

advertisermants.

{il The Figinkiff and the comoany becams publicly volved in the outcome of the
elecion,

1) Those members of the Tasmanian public who had both & right and a duty te vols in

tha election wore enfifled to know, and had an inferest in knowing, the identifies of
those who formed the organisalion and, in circurnstances where the Plaintdff, who
authorized the advertisements, would nof identify hose who formed the organisalion,
were entitfed to know, and had an inferact in knowing, of the existence of the Code
which governed the company and how the Code refalsd fo the advertisements and
the rofe of the company in the adverfisemanis.

ik} The words compiained of were followed i the same amcfe by !‘f‘aﬁ Pfama‘rﬁ 3 sidfe of
the story and in particular the foflowing. e

"Mr Harrisorn ssid yesterday fhal he hafg, a cfear-: didence over the

Carmpart. ’ff
T don't believe [ have breached the t:au*a ﬂf ez‘hﬂz,s.‘ arsd f challenge anyane o
say thaf f have,” he said. =N

And ... the ads have a¥f beern run and’ﬁea en’eu&on as over

The Defendants say further that if. the %rcfs ‘fﬂffﬁ’lplamed of were, and were
understood to be of and concernmg th@Pfaiptrff other than in his capacity as
the Managing Director of the comp‘any {whlcﬁ is denied) and are defamatory
of the Plaintiff (which is denj fﬂ;ﬁfﬁp‘fﬁe wairds complained of were published
by the Defendants as the" agxpressn@ of opinion of the First andfor Second
Named Defendants rgla‘hng @J a mgtter of public interest and based upon
proper material. E

Yt

PAﬂJICﬂL__A_RS 'OF PUBLIC INTEREST

__,

The Defendam‘s’%ﬁéfa? W;ef}r upon the particulars sef out under paragraph 6 of this
Defence

.1.

"/

P%RTICULARS OF PROPER MATERIAL

/ The Defenm repear and refy upon the parfictdars set ouf under paragraphis 4 and 5 of this
’: Defence. o

T%Bé:andants say further that if the words complained of were, and were
understood to be of and conceming the Plamiiff other than in his capacity as
the Managing Director of the company {which is denied) and are defamatory
of the Plaintiff {which is denied} then the circumstances of the publication of
the words complained of were such that the Plaintiff was unlikely to sustain
any harm.

PARTICULARS OF CIRCUMSTANCES

fa) The Plainfiff was the Managing Director of the Company during the election period.

)] The Plainti#f authorised the advertisements.
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fa)
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The Company was a member of the (nsttule during e elaction period and af the
times of the publication of he adverfisemeants.

The Code provided at cfause 9 providad thatf members shall be prepared o identify
fite source of funding of any public communication they iniliate or for which they act
as a conduif.

The Plaintiff had been asked prior to the afaction to identify the source of fhe funding
far the advertisernants which the Plaintiff hiad declined to do.

Clavse 5.1 of the Manual emiiled any person fo make & complaint in respect of the
activities of a member of the Ihabitule.

The reference in the words complained of fo the publication of the adverfizements
fanding the Plaintiff in hol waler was understood fo be a reference fo the Plaintff in
his capacily as the Managing Director of the company and did no mare than Righlight
fha fact that the company had nal complied with the requirements of clause 8 of the
Code which is pleaded in this Defence as a mattar which is Substam‘r'aff}f frise,

In those circumstances, the refarence to the Plaintiff landing in hﬁ waler as a result
of the publication of the advertisemarnis was such fhat%PIarntn?@vg? unfikely to
sustain any harm beyond any harm suffered as a resuft of ﬁ!ﬂ.\pu cafion of the
words compiained of which the Defendanfs .F:rave pﬁ&ﬁded FH ﬂ‘i:s Defence as matters
which are substantfally true. “‘@, k&t

The Defendants say further that if the war&ua, ccm'i;;:!ameﬂ c-f were, and were
understood to be of and conceming t F’Iamﬁﬁ, othé&r than in his capacity as
the Managing Director of the company ﬁTtﬁﬁ “4edenied) and are defamatory
of the Plaintiff (which is denigd) then»;,jhe Second and Third Named
Defendants also published the follgwitig wdtds on or about the 20" day of

June 2006 referring to theW@nﬁ t\he Sompany:

)
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“In the cfear Eﬂrer sfaé polf push

-'

Leading ?;asma
nof be mve”@rg o far a pﬂfenffai' breach of its industry code of conduct
during the Margh State election.

;,,J:’ Kty g,
Tﬁé"F’Hbfﬁs Fx’efatrons Institute of Australia claims chief executive Tony
Hamsa?&haf& no case fo answer’ after fronting the Tasmanians for a

_Ben‘er F[%‘ure pofitical advertising campaign.

Grﬁéﬁ'é senaror Christine Milne fodged a complaint with the instifute
%aut ihe conduct of Mr Harrison and Corporate commurnicafions.

M-::re than $150,000 of advertising was placed by Corporate
Communicafions during the election campaign on behalf of an
unidentified group of Tasmanian businesspeople.

The glassy TV and press advertisemnents urged voter not fo elect a
minority government with the Greens holding the balance of power,
advocating a Labor majority outcome as ithe only safe poll result for
Tasmania.

Mr Harrison refused fo identify any of the businessmen involved
(afthough one, Michael Kent, fater acknowledged his own contribution),



and was listed as the authoriser of the campaign under pofifical
adverfising rufes.”

AND the Defendants deny that the Plaintiff is entitled to the relief claimed or any
relief at afl.

Dated the 21% day of March 2007.

Butler Mcintyre & Butler

Fer: | H__,ff-q:)
Solicitors for ff:le First, Second and
Thirdnamed Defendants
To: The Registrar - i,
Supreme Court of Tasmania
OX 18 Hobart
And
To Murdoch Clarke

10 Victoria Street, Hobart
Solicitors for the Plaintiff
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