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[N THE SUPREME COURT OF TASMANIA

AT HOBART No 312 of 20086
TONY HARRISON Plaintiff
SUE NEALES Firstnamed Defendant
GARRY BAILEY Secondnamed Defendant
DAVIES BROTHERS PTY LTD Thirdnamed Defendant

ACN 009 475 754

NOTICE OF APPEARANCE

Take notice that this appearance has been filed by or r:m behéﬁgﬂf Sue MNeales, Garry
Bailey and Davies Brothers Pty Ltd (ACN 008 475 7543, thEa-ffrEt Second and
Thirdnamed Defendants, whose address for service oﬁﬂucuments is Butler Mcintyre
& Butler of 20 Murray Street, Hobart in Tasmania ---------------

Dated 1% day of August 2006.
é?tle'i‘ Mcintyre & Butler
wher: - 7

So[icit{ﬁrs__ffar Jbef’Fﬁ"sft, Second and
Thfrdnam_edﬂefendants

Sealed dayﬂhugf@ 2‘8{]6

.r

e

To Murdpcﬁ; Clﬁrke
}ﬂVICtﬂI’J-’:fW Hobart
:S::_nhmtnrs:;nr the Plaintiff

by

Filad on behalf of the First, Second and Thirdnamed Defendants

Butler Mcintyre & Butler Ox: 113, HOBART
20 Murray Street Tel: {23) 6222 9454
Hobart TAS 7000 Fax: (03) 6223 8744

Raf:DFM Zeaman emafl: dzeeman@butmac.com.au



IN THE SUPREME COURT OF TASMANIA

AT HOBART Mo 312 of 2006
TONY HARRISON Plaintiff
SUE NEALES Firsinramed Defendant
GARRY BAILEY Secondnamed Defendant
DAVIES BROTHERS PTY LTD Thirdnamed Defendant
ACN 009 475 754
DEFENCE

”fz

In response to the Plaintiff's Statement of Claim dated Hhe.2 6'“ WGUE the

Defendants say as follows: - . &, 5 sy,
L %

\'i‘n.

(1) Admitted;
(2}  Admitted;
(3}  Admitted;
{4)  Admitted;

{(5) Save that it is aﬁlmltted that The Mercmy is circutated throughout
Tasmania, paragrapﬁ,ﬁ lsnot aﬂmltted

(6)  Admitted; %, L
(7)

{8)

f;(w} {a};: th admitted:;
% (b¥ Not admitted;
Sty Not admitted;

(dy  Not admifted;

{11} Denisd.

2. The Defendants say further that at all material times:

(a) the Plaintiff was a director of, and the Managing Director of Corporate
Communications (TAS) Pty Ltd (ACN 008 582 208) (“the company™);
and

Filed on behalf of the Defendants

Butler Mcintyre & Butler Bx: 113, HOBART
20 Murray Sirest Tel: {03) 5222 9454
Hobart TAS 7000 Fax: {03) 6223 8744

Ref.DFM Zesman email: dzeeman@butmac.cam.au



{b) authorised advertisements (“the advertisements™) for an organisation
known as "Tasmanians for a Better Future” (“the organisation™)
calling upon Tasmanian voters to back the return of a majority in the
Assembly general election for Tasmania of the 18" day of March 2006
{"the election™}; and

{c} the advertisemenis were authorised by the Plaintifi after the issue of
writs by the Governor of Tasmania pursuant to section 63 of the
Electoral Act 2004 for the holding of the election and prior to the
election (“the election period”); and

{d) the Company was a2 member of the Public Relations Institute of
Australia (ACN 066 451 732) (“the Instituta™).

The Defendants say further that if the words complained of as set out in
paragraph 8 of the Claim (“the words complained oB}) contained the
imputations alieged by the Plaintiff (which is denied} then ﬂiz,g natural and
ordinary meaning of the words complained of was, and4 und{égﬁﬁﬁfi:d to be

a reference to Plaintiff in his capacity as the Man ﬁfsﬁiegfftor of the
COMpany. :

s

The Defendants say further that if the wc:rﬂs::__c rfr‘lefameﬁ of were, and were
understood to be of and conceming the Plaintiff othdthan in his capacity as
the Managing Director of the compapy ighich.is.denied) and are defamatory

of the Plaintiff (which is denie}g_;}* th;ﬁ':’ia;_-_t__he words complained of were
substantially true on the 22™ day Dﬁ%ﬂgﬁfﬁ 2006 (“the date of publication™),

T K’ P
PARTICU LA@' OF SIU_'BMTlﬁL TRUTH

{a) At the date of pub{{gmﬂ&ﬁk{;ﬁé“@gmpqﬁ was a member of the Instifuts.
GE L Ty
{a} During the e.{gcfﬁq__géﬁod "@d ‘on or about the 8" day of March 2006, Senator
Christing Mﬂné’%ﬁéﬁﬁ@r for Tasmania in the Parliament of the Commonwealth of
Austratia, had lo@ged 8:formal complaint with the tnstitute pursuant to cfsuse 5.1 of
the Cod&if-Ethics, Admitisiration Procedure Manual (“the Manual”) of the Insfituie
complainingtthal the company and the Plaintiff had arranged and authorised for public
Iﬁ?ﬁﬁdc’éﬂ;;gﬁﬂ%bﬁcaﬁon of, the advertisements for the organisation which urged
;;?’asmam‘a.rfiyore in the election period fo hack a return of majority government in the
®lection andgithat in doing so neither the Plaintiff or the company had identified the
/ﬁﬂ stayrce of fgnding for the advertisements when requested to do 50 in breach of the
CodéwfEihics of the Institute (“the Cade”) and in particufar, in breach of clause 3 of
g thg,Code.
%, -
fﬂ‘}., e Plaintiff and the company declined to idenfify the source of funding for Hha
’ adveriisements after baing requested to do =0 by the following persons representing
the folfowing newspapers on or about the following dafes:

I

1] The First Named Defandant representing The Marcury newspaper — 248"
Fabruary 2006,

fhil Ore Matthew Denholm representing the Australian newspaper — 3° March
2006,

] One Julie Macken reprezenting the Auvstralian Financral Review nawspaper —
2" March 2006 and

{fw) Cne Andraw Darby represerding the Age newspaper and the Sydney
Moarning Herald newspaper — 15" March 2006.



{ci} The Code provides that mambers shall be prepared to identify the source of funding
of any pubdic communication they initiate or for which they acf as a conduf,

fa) Frior fo the election, the Flaindiff had been asked fo ientify the source of funding for
the adverfisemenis as sef out in these parficulars and neither the Plaintiff nor the
campany comolied with those requests,

The Defendants say further that if the words complained of were, and were
understood to be of and concerning the Plaintiff other than in his capacity as
the Managing Director of the company {which is denied) then the words
complained of formed part of a more substantial publication by the
Defendants on the 22™ day of March 2006 (“the article™) which contained
imputations in addition to the words complained of {“the contextual
imputations™) and that if the Plaintiff was defarmed in respect of the words
complained of (which is denied) then the words complained of did not further
harm the reputation of the Plaintiff because of the suhstﬁgtlal truth of the
contextual imputations. “,

% k
%@} i

PARTICULARS OF SUBSTANTIAL TRUTH OF THE
IMPUTATIONS

(///( Il z

{a) The article contained the folfowing adﬂ':fraj‘ra.f Wu‘.'.‘fds bj.i wéy of the confextual
nnputations:

Industry and former head @ Wﬂﬂ!hﬂwfhs in Tasmania, faler ideniified himself
as one of the group'’s backers. i
Mr Harrisan said yesferﬁay ad a ear conscience over the campaign.

T don’t beliove [ hawd' breaghettih %éde af ethics and f chaflenge anyone to
say that [ have,” g said.

And ... the ady, nat-a an been J‘un and he efection s ovar.'

Earfier My Harr?&mn Hmitted he had personally helped fund the advartising
onslaught— n’omrn”é!gd bﬁrs’hck gi-zecond and 30-second TV adverfisameants
aired eafgﬂfy o *f@pmmercrai stafions — a3 welfl as co-ordinated the
campalgn,”

; #ﬂp&ﬁﬂons were substfanfially frue as at the date of publication in that
admissions by one Michael Kent and the Plaintiff regarding the
aﬂvwf:semenf&fﬁﬂﬂ the organization namely:

N ﬁ! tha t:ﬁ‘a:d Michasf Kent idenfified himself as ons of the backers of the
LA g qﬁ‘msahon and the advertisemenis after the Plaintiff had been asked to
&= “****H&nﬂfy the source of the funding for the advertisements and both the Flaintif
and the company had failad fo do so;

L

L

W ,,,»jﬁf' the Flaintiff admitted fthat he had personally fhelped fund the advertisements
after the Flainbiff had been asked o identify the source of the funding for the
atfvertisements and afler g fime when both the Flainkff and the company had
faifed to da s0.

et The substanifal truth of the contextual imputations was such acg 1o reasonably lead o
the conclusion that the company may have been in breach of clause 8 of the Code
and that a complaint might be fodged with the institile pursuant to clause 5.1 of the
Manual.

(e The subhstantal truth of the contextual impuiations was such as to hanm the reputation
of the Plaintiff in a particular manner for the reasons set out in these parficulars and
fhat the words complained of were not likely 1o harm the reputation of the Plaintiff in
agny further manner than the confextual imputations wawld have done.



fe) The cortextual impudations differed from the words complained of in that e former
sef out facts which demonstrated the company may have been in breach of cfause 9
of the Code whilst the fatter specufated as to the difficuflies that may be exparienced
by tha company if there had been that breach.

The Defendants say further that if the words complained of were, and were
understood to be of and conceming the Plaintiff other than in his capacity as
the Managing Director of the company (which is denied} and are defarmatory
of the Plaintiff {which is denied) then the words complained of were published
by the Defendants in the course of giving members of the public information
on the subject of funding for advertisements that urged the voters of
Tasmania to vote a particular way in the election which was information that
the voters of Tasmania had an interest in knowing and that the publication of
the words complained of was reasonable in the circumstances.

PARICULARS OF REASONABLENESS

’4?/

{&) FBursuant section 107 of the Electoral Act 2004 members of fhe @sman,ran pubiic
whose names appeared on the efection roll for the electioriiiers entitfiy gote of the
elachion and pursuant to section 152 of the Electoral Act Eﬁﬂ mpulsory for
gvary such person {0 vole af the efection, Every Sﬂﬂh per rherefore had a right

and a duly fo vole af ike election.

(b}
period was as folflows:
{Scene — mafe sctor walking info 2 f,ffr:heﬁ}
Narralor: “This E.fectrr:ln JS vrfﬂ'%ooﬁan! far Tasmania”
Male Actor: remenﬂiar the bﬂﬂ' EJ!{J[ ﬁays of the 15808 hefore we had sirong
SEEDFIE gmfernmenf
_-'fj_i"."ala Ac.f.::.. ; ’“,;Young peopfe were leaving and famifies were paching up and
i moving to the mainiand. We don't want that to happen again,”
i '

_,__:’ﬁ (Sr:a.r:ra ..... &N open air restavrant setting then the Tahune Afrwalk and then a young

ﬁ mafe and female person boikding hands with a young child on & beach)

2

w/fe Actor:  "Recemt years have been good for ihe State so lef’s ensure
A Tasmania’s future stays bright.”

{Seene — male actor standing in g kitchen)
Male Actor: “Vaote for strong sfable majorify government.”

{Scene — showing the following written words — "Auihorised by T, Harrison for
Tasmanians for a Better Fulurs, Hobart. Spoken by Graeme Stone, Ben Alfer™)

Narrator: “Authorieed By T. Hamison for Tasmanfans for 8 Beffer Future,
Hobard "



fc} A form of the adverfisements fn print ﬁ:rrm and which was published during the
election period and in parficttar on the 10" day of March 2006 was as follows:

ATIERTISRMERT

is election
is vitally

- 1mportant
for Tasmania..

1r|_let Tasrnaniss fumr stavs Bip{mlt.

{d) The adverficements did rof disclose who the members of the organizafion were.

fe) The Plaintff and the company had been requastad fo discinse ihe ideniities of the
mambers of the organisation (&5 particifarisad undar paragraph 4 of this Defence)
although the Flaintiff and the company had refused to do so.

{f] The company was a member of the Insiitute during the efection pariod and st the time
of the election.



{al At tha time of the publicalion of the adveriisements during the election period the
Lode contained clause 8 which provided that members shall be prepared 1o idenfify
the source of funding of any public communication thay inifiate or for which they act
as a conduit,

if) The words complained of sought to highfight to those members of the Tasmanian
public who had exercised both their right and who had comptied with their duty to vote
in the election, aff of the circumstances surrounding the publication of fhe

advertizements.

{il The Plaintif and the company became publicly invchved in the outcorme of the
efaction.

{i) These members of the Tasmanian public who had both a right and a dufy to vote in

the election were entitfed to know, and had an interest in knowing, the identities of
those who formed fhe organfsation and, in circumstances where the Plaintiff, who
authorised the advertiscements, would nof identify those who formed the organisatian,
were enfitled to know, and had an interest in knowing, of the existence of the Cods
which governed the company and how fhe Code refaled fo the, /advemsemenfs ang
the role of the cormpany in the advertisements.

i .
/,,/ ey

P.far‘nf:ﬁ’ T sida of

-f/.-'
{K The words compfained of were foflowed in the same amc&p
fre story and in particular the following: _ \._:_____ / :

“Mr Harrison said yesterday fha!‘ !’@f ’ﬁgd a Gjeaf-‘ consciencd aver fhe
carnpaign.

| don't befieve [ have breached the cﬂdﬂ of eﬁgﬂs and f challenge arnyons fo
say that | have,’ he said, o

And ... the ads have aff

A
The Defendants say further that |f DI"dSr complained of were, and were
understood to be of and cumﬁ&‘ﬁ‘ﬂﬁg Tﬁ? ntiff other than in his capacity as
the Managing Director of #ie company ch is denied) and are defamatory
of the Plaintiff (which is dame&d} thenhe words complamed of were published
by the Defendants aS the pf'assiﬁn of ’Dplﬂan of the First and/or Second

The D&fend&nf& rﬁpeﬂ and refy upon the particiars sel out under paragraph 8 of this
Defem}l? 5

;‘/jﬂ o .\..'.1.'-.
b

Jhe Defgﬁanm repeat and rely upon the particilars set out under paragraphs 4 and & of this

The Defendants say further that if the words complained of were, and were
understond to be of and concerning the Plaintiff other than in his capacity as
the Managing Director of the company (which is denied) and are defamatory
of the Plaintiff {which is denied) then the circumstances of the publication of
the words complained of were such that the Plaintiff was unlikely to sustain
any harm.

PARTICULARS OF CIRCUMSTANCES

{a} The Flainiiff wag the Managing Direclor of the Company during the efection perfod.



10.

{b)
(c)

(d)

(8}

(M

(@

()

Tha Plaintiff authorissd tha advertisemants.

The Company was a membar of the Instiule during the election period and at the
fimes of the publicalion of the advertisements.

The Code provided at clause 9 provided that members shall be preparad fo identify
ihe =ource of funding of any public communication they initiale or for which thay act
as a conduit.

The Flaintiff had been asked prior to e election fo identffy the source of he funding
for the adverfisements which the Flainfiff had declinred to do.

Clauss 5.1 of fhe Manual enlitled any person to make a complaint in respect of the
activities of 8 member of the Instifute.

The reference in the words complained of to the publication of e sdvertisemenis
fanding the Plaintiff in hat water was understood to be a reference fo the Plaintiff in
his capacily as the Managing Dirselor of the company and did no more than hightight
fha fact that the company had not complied with tha reqrmrenfégts of clause 9 of fhe
Code which Is pleaded in this Defence as a matter whrch is subst@ignaﬂy trise.

i those circumstances, the raference o the Plaintiff fandf;;g' f;i.bg; w&%r as a resuff
of the publication of the advertisements was such:that rﬁ@ aintiff was uniikely to
sustain amy harm beyond any farm suﬁer%ﬁ& 2 Fasult 9f the pubfication of the
words complained of which the Defendanrs g!ead&n‘ m his Defence as matters
wh:ch are substantially frua. %,

The Defendants say further that if j:he mrds i plalned of were, and were
understood to be of and concermag  the Pialntlff other than in his capacity as
the Managing Director of the cnnﬁa whigh is denied) and are defamatary
of the Plaintiff {which is ﬁmedj" Ahen.; -~the Second and Third Named
Defendants also publishegthe fﬂibwm"cﬂrards on or about the 20" day of
June 2006 referring tr:: thﬁ P%alntlﬁ ar'qd the company:

T

-
S

R

“fn rh clear é@rmte poll push

L eading Taéfnarﬁan medaa company Corporate Communications wiff
not bé d Tor a pofential breach of its industry code of conduct
dmng th, March state efection,

k

: The Putii.rc Refaﬂons instifute of Australia claims chief exscutive Tony

Hamson ‘has ‘no case fo answer’ affer fronting the Tasmanians for a
Beuer'Future’ political advertising campaign.
&

reens senafor Christine Milne lodged a complaint with fhe instifute

"m0 about the conduct of Mr Harrison and Corporate communications.

More than $150.000 of adverfising was placed by Corporate
Communications during the election campaign on behaff of an
unidentified group of Tasmanian businesspeople.

The glossy TV and press advertisements urged voter nof fo elect a
minority government with the Greens holding the balance of power,
advocating & Labor majority oufcome as the only safe polf result for
Tasmania.



Mr Harrison refused fo identify any of the businessmen involved
{afthough one, Michaef Kent, fater acknowledged his own contribution),
and was listed as the authoriser of the campaign under political
adverfising rules.”

AND the Defendants deny that the Plaintiff is entitled to the relief claimed or any
relief af all.
Dated the 10" day of August 2006.

Butler Mcintyre & Butler

Per: / 7 3

Solicitors for theFirst. Second and

Thirdnamed Deflendan"[@?l

R
T

To: The Registrar
Supreme Court of Tasmania
DX 18 Hobart

And

Tao Murdoch Clarke
10 Victoria Street, Hoban i b
Solicitors for the Plaintiff R E, L
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